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690 MICHIGAN LAW REVIEW 

Public Officers — Recovery of Fees from de facto Officer — Set-off — 
Action is brought by de jure officer against de facto officer for the fees of the 
office received by the latter. Held, that the de facto officer may set off the 
necessary expenses incident to the administration of the office. Sandoval 
v. Albright (1910), 30 Sup. Ct. 318. 

The justice of this rule cannot be controverted. The cases on the point 
are rare and the authorities are in complete accord. Mayfield v. Moore, 
53 111. 428, 5 Am. Rep. 52, Bier v. Gorrell, 30 W. Va., 96, 8 Am. St. Rep., 17 ; 
see People v. Miller, 24 Mich. 458. There is dictum to the effect that "had 
he entered without pretense of legal right then a different rule would no doubt 
have been applied." Mayfield v. Moore, supra. Undoubtedly the rule in the 
principal case and the limitation based upon the ground that a person cannot 
take an advantage of his own wrong are probably sound. See Stuhr v. 
Curran, 44 N. J. L. 181, 43 Am. Rep. 353. 

Wills — Attestation — Order of Signing. — Two witnesses to a will and 
the testator were present when the testator declared the instrument to be his 
will. One witness signed, followed by the signing of the testator and the 
other witness to the will. The signing, attesting and witnessing of the will 
was one continuous transaction. § 9266 C. L. of Mich. (1897) provides that 
"no will made within this state except such nuncupative wills as are mentioned 
in the following section, shall be effectual to pass any estate, whether 
real or personal, nor to charge or in any way affect the same unless it be in 
writing and signed by the testator or by some person in his presence and by 
his express direction and attested and subscribed in the presence of the 
testator by two or more competent witnesses." Held, that the will was prop- 
erly executed within the provisions of this section. Horn's Estate v. Bartow 
(1910,) — ■ Mich. — , 125 N. W. 696. 

This case presents a much disputed point in the law of wills. The 
decision in the principal case is probably supported by the weight of authority 
in this country, among states having substantially similar statutes. Swift v. 
Wiley, 1 B. Mon. (Ky.) 114; Rosser v. Franklin, 6 Grat. (Va.) 1, 52 Am. Dec. 
97; O'Brien v. Gallagher, 25 Conn. 228; Miller v. McNeill, 35 Pa. St. 217, 78 
Am. Dec. 333 ; Gibson v. Nelson, 181 111. 122 ; Kaufman v. Caughman, 49 S. C. 
159. These authorities hold the order of signing to be immaterial. They hold 
that "in acts substantially contemporaneous it cannot be said that there is 
any substantial priority." • Kaufman v. Caughman, supra. On the other hand 
there are many cases which hold the order of signing to be material and 
which reject such wills as the one in the principal case. DuMe v. Corridon, 
40 Ga. 122; Brooks v. Woodson, 87 Ga. 379, 13 S. E. 712, 14 L. R. A. 160; 
Lane v. Lane, 125 Ga. 386, 54 S. E. 90; Marshall v. Mason, 176 Mass, 216, 
57 N. E. 340, 79 Am. St. Rep. 305 ; Reed v. Watson, 27 Ind. 443 ; Jackson v. 
Jackson, 39 N. Y. 153 ; Lacey v. Dobbs, 63 N. J. Eq. 325. The New York 
and New Jersey statutes however are practically the same as the modern 
English Wills Act of 1837, the requirements of which are stricter than those 
of the Statute of Frauds on which the Michigan statute is based. However, 
even the Michigan statute requires the witnesses to subscribe the will in the 



